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Sajjadanashin of the Durgalizand the res-
wg‘ had no right to look afler the pre-
n KEYS ), 10 sat-

The appellants further pleaded that
ing to lslamic belief ofterings made
at the tomb of a dead sainl are meant lor
the fullilment of objects which were dear
to the saint in his lifetime and they are
meant for the poor, the indigent, the sick
and the suffering so that the benediction
may reach the soul of the saint.
The averments made by the respondents in
regard to their fundamental rights and their
intri t were challenged by the appel-
lants and it was urged that the Act in gene-
ral and the provisions specified in the peti-
tion in particular were intra vires and con-
stitutional.
(10) On thesc pleadings the High
Court proceeded to consider the history of
the institution, the nature of the rights set
up by the respondents and the effect of the
im leg;snlsation on those rights. The
High Court found that the offerings
made before the tomb for nearly 400 years
before the tomb was rebuilt into a pucca
structure must have been used by the Kha-
dims for themsclves. It also held that the
Khadims were performing several duties
set out by the respondents and that it was
mainly the Khadims who circulated the
stories of miracles ‘performed by Khwaia
Saheb during his lifetime and thus helped
tn spread the reputation of the tomb. Even
after the tomb was rebuilt and endowments
were made to it the Khadims looked after
+ . the tomb, ormed the necessary rituals
‘-‘? d t the surplus income from the offer-
/[ L ings for themselves. In due course Sajjada-
4 nashins came to be appointed, but, according
to the High Court their emergence on the
scene merely embled them to become
charers in the offerings. It has (further
been found by the Hign Court on a review
of judicial decisions pronounced in several
I disputes between the parties that the offer-

ings made at the tomb are governed by the
customary ::ode ofl:‘hcir uﬁﬁisatim and the

: Khadims in the manner indicated in the
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said decision. It is in the light of these
broad tindings that the High Court proceed-
ed 10 examune the vires of the impugned
provisions of the Act.

(11) Thus considcred the High Court
came 1o the conclusion that the several sec-
tions challenged by the respundents in their
writ petition are ultra vies. It has held
that 5. b)v) violates Art. 19(1jif;, S. 5
violates Art, =6, S, 11{f) Arts. 19(1)g) and
251), Ss. 11(h) and L¥1) Ar. 25, 5. 14
Art. I(ITTand Ss. 16 and 18 Art, 14 read
with Art. 32. Having found thau these sec-
tions are ultra vires the High Court has
issued an order restraining the appellants
from enforeing the said sectons. lu regard
ty S. 5 in particular the High Court has
found that the said section is ultra vires in-
asmuch as it lays down that the Committee
shall consist of Hanafi Muslims without fur-
ther restricting that they shall be of the
Chishtia Order believing in the religious
practices and ritual in vogue at_the shrine.
it may be added that since S. 3 which
contains the key provision of the Act has
thus been struck down, though in a limited
way, the whole of the Act has in substance
been rendered imoperative.

(12) Before dealing with the merits of
the appeal it would be relevant and useful
to consider briefly the historical background
of the dispute, because, in determining
the rights of the respondents and of the sect

which they claim to represent, Jt would |
necessary to ascertain broadly the genesis
the shrine, 1ts growih, the nature of the en-
dowments maée To 1L the management of
1 es thus endoweldTNE Tighls of
the E;E% ~And the sajjadanashin in_re
gard o EE Eomg and the %ec% of llrzé Tele:
vant_judict ons 1n that behalf, This

enquiry would mevilably fake us Back to
the 13th Century because Khwaja Moin-ud-
din died either in 1236 or 1233 A.D. and it
was then that a kntcha tomb was constructed
in his honour. It appears that in the High
Court the parties agreed to collect the rele-
vant material- in regard . to the growth of
this institution which has now become
- scarce and obscure owing to lapse of time
from the Imperial Gazetteer dealing .with
Ajmer, the Il:fport of the Gulam Hasan Com-
mittee (bereafter called the Committee) ap-
pointed in 1949 to enquire into and report
on the administration of the present Durgah
“as well as the decision of the Privy Council
in .Asrar Ahmed v. :Durgah - Committee,
‘Ajmer, AIR 1947 PC 1. +The Committee's

,report shows that” the Committee examined

‘a large number of witnesses belonging t©

‘several communities

who were devoted fo
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! longing to his tomb. No doubt the tomb
.y itself was constructed immediately after his |

s

1961 Dupoan Coxsnates v. Hoseais A

{he shrine, it considered the original sanads
aud avolume of other documents produced
MWOI; into_account all the relevant

judicial "decisions to which its attention was

driwn, and passcd under review the growth

of this institution apd its management be-
fore it made its tions as to the
measures necessary secure the efficient
management of the Durgah Endowment.
the conservation of the shrine in the interest
of the devotees as a whole. Presumably
when the parties agreed to refer to the histo-
rical data supplicd by the Committee’s re-
port they advisedly refrained from adopting
the course of producing the original docu-
ments themselves in the present enquiry.
The political history of Ajmer has been
stormy, and through the centuries sovereign-
tv over the Stale of Ajmer has chan ed
hands with the inevitable consequence that
the fortunes of the shrine varied from time
totime, It is true that the material which has
been thus placed before the Court is not
satisfactory, as it could not but be so, be- -
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ment of property to the tomb, and so its’
financial ion must have been of a very
modest order. Persons belonging to the
affluent classes were not attracted for many
years and so there was hardly any occasion
o manage agy property of the tomb as
such. After his death the family of the

saing_remamed 1 _AJmer 10T some Lme bul |
it appears that the members of _the Tamilv
mdmlﬁ!-_*ﬂ'lsuumc vears |
and they came only centuries later.

TThis was the consequence of e change Ot

rulers who exercised sovereign power over
Ajmer,

(15) The construction of a_pueca tom? |
was commenced in the reign of one of the
Malwa Kings whose dynasty ruled over
Ajmer up to 1531. There is no evidence o
show that any property was dedicated to

the tomb even then. It however. does
appear that one of the .&hlwa Kings hau |

cause we are trying to trace the historv of
the institution since the 13th Century for
nearly 800 vears thercafter; but the piclure
vhich emerges as a result of a carcful con-
sideration of the said material is on the
whole clear enough for our purpose in the
present appeal,

(13) Klwaja Mbin-ud-din was bomn in
Persia in 1143, Later he migrated with his
father ‘to Misharpur near Meshad where
Omar Khayyam is buried. Then he moved
from place to place wul he reached Ajmer
about the end of the 12th Century. At
Ajmer he died at the ripe old age of 90. It

- Q that he retired into his cell on the

irst of Rajab and was found dead in the
cell on the Sixth Day when it was opened.
That is why his death anniversary is cele-
brated every year during the six days -of
Rajab. He received formal theological edu-
cation at Samarkhand and Bukhara, and in
the pursuit of spintual knowledge he travel-
led far and wide. Ultimately he became 2
disciple of Hazrat Khwaja Usman Larooni
who was a well known faqir of the Chishti
sect. During his lifetime the reputation of
Khwaja Moin-ud-din travelled far and wide
and attracted devotees following different
religions throughout the country.

(14) ‘At his death the saint could not ~ gi

. have left an
I y property and so e was no
question of management of the property be-

¢ death but it was a kutcha structure and ap-
.Plh“”e".ﬂ for several years after his death
* there does not appear to have been endow-
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tomb took a fauly fong lime bul even aiter
it was completed there is no trace of anv |
endowment of property. =

(16) In or about 1560 Akbar defeaied
the Malwa Kings and Ajmer came under
Moghul rule and so the Moghul period be-
gan, Akbar took great interest in the toml.
and that must havé added 1o the populant=
of the tomb and auracted a large number 3:.
affluent pilgrims. It was about 1567 A. D.
that the tomb was rebuilf and re-endowes
by Akbar who reigned from 1536 to 1603
A Farman issved by Akbar ascribed 1o the
year 1567 shows that eighteen villages were
granted to the . According to the
report of the Committee which had access @
the original Sanad and other relevant doc:-
ments year of the Sanad was oot 1557
but 1575. The report also shows that 52
objeet of this first endowment was not cnz
for the general purposes of the Durgah bu:
for a specibe purpose, mnamely. Tlangas
Khana'. It appears_that during this pen®

o ma

men s ,report '
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trings out - that the appointmenf of a Sq- "2, A
i

jadanashin in the time of Akbar was pmi 3
on the basis of an appointment by, the Stale 39
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because it js pointed out that as soon as 10 an end when the Secindi ied Ajmer look after the ‘munagement of the are concermed in the present appeal The
Akbar was not satisfied with the work of in 1736 aud_ca%m_m%%% f)dml;h with which we ::n:gmmcd and Committee held an exhaustive enquiry, con-
the Sajjadunashin appointed by him in 1567 @ty unol 1757, ) In thal year the Rathors that committes continved o be in such sidered the voluminous evidence fpﬂ:»dmed
he‘rcmoved him frowm office in 1570 and ap-  caimety again and _remained in posses- management until 1956, before it, reviewed the conduct o the Saj-
pointed o pew incumbent in his place. This sion till 1781 when_ WEM overpowered (20) In 1956 Act XXII of 1936 was jadanashins and the Khadims, examined the
vew incumbeny carried on his duties until  them and continued fo vecupy it until 1818, " passed specifically with the object of mak. manner in which the offerings were receiv-
4600, _ Similazly in 1612 Jehangir appointed  [i7 atiput 1518, after the Pindari War, Ajmer ' pmg better provision for the administrauon ©d and appropriated b Lhcm, took into ac-
a Sajjadanashin to function ulsg as Muta- pussed into the hands of the East India of the Durgah and the Endowment of the  ¢Sunt several judicial decisions £ wi
jwalli. During Jehangir's  time (1603-1627) Company and so its connection with the Durgah of | Khwaja  Moin-ud-din  Chishui € ?ualxou of The rights and_obligatio
,smpe more villages were endowed to the, Britis) Covernment  commenced.  Whilst knoffn as the Durgah Khwaja Saheb, Ajmer, ©f the said parlies and came to the conclu-
Durgah. pelitical sovereignty over Ajmer was thus This Act consisted of twenty sections and i 5o UL “The historical !"' Teview of The pasi- ; %.__m%%"
(47) During Shabjehan’s time (1627- whanging hands from time to time the size a sense it provided a self-contaimed code for é‘j"‘r}:“d@gm‘hf ""‘d th i e
1658) some significant changes took place in  ©f afhairs in relation to the Durgah remain: the administration of the Durgah and its Lh”“ l‘“‘ ms and the A " “1 :
the management of the Durgah. The ofice ©d as it was during the time of Shahjehan, endowments. Section %(4) defines a Durgah emseives came to an agreement for mutua

# by iad: i s, £ 3 | >
of the Sujedanashin was  separated from tihe Sajjadunashin Jooked after t o _Endowmeut as iocluding (a) the Durgah Penefit and to the dell‘lmwl of the Endow
tut of thg Mutawalli under ltlue name ofy [OANce O the religious observances of the Khwaja Saheb, Ajmes, (b%:lli buildings and M0t and adopted a kind of a ﬁmi)uce lr
Darogah, the Mutawalli was put in chargely, [(iteS_ and Tlie Mulawalll jooked aFter the ad- » movable properiy within the boundaries of ¢ realise offerings from visitors to the Durgah

of the management and administration of! | [MANistration_and management i “the proper- Durgrah Shartff, (¢) Durga includ. , on a show of some charitable object and 15:1
the secular -:\ﬁairs of the Durgalgb It :fnulc%' “ﬁ%_ﬂm In this -’-‘ﬂhﬂceﬁgﬁ i is ;umji’md_ houses L.j:t oy Tana-\ the ignorant and the unwary into the trap™.
appear that some of the Darogulis were  Televant and significant  to note that the el properly wheresoever situated belonony | 1he Committee lins observed that most of
Hindus. In his turn Shahjehan endowed Mutawalli has always been an offiesr ap- & The d] all other property | the spokesmen before it candidly nd_m_mmt
several villages in favour of the Durgah. Dointed by the Covernment in Eower. That, ang etived  from any source | the existence of many malpractices indulg-
is endowment, unlike that of Akbar, was ™ brief is the broad picture which emergoes whatsoever, dedicated to the Durgah or | #d in by Khadims and a majority of them
iTor the general purposes of Do in the light of the material placed by the . i for any religious, pions or chartable | Showed 3 keen desire to invoduce radical
i g purposes of the Durgah. ‘ : placed for any religious, pi : .
According to the Committee, Shahjehan’s ~Parties before the Court in the present pro- | |pu under the vih Administration, | so¢ial reform in the community provided
éndowment wns in supersession of the ear- Ceedings. -an%ﬂmﬁ,ﬁhmm they are backed by the authority of lawt.
lier grants though it is difficult 19 decide as ; » B explicitly for the use of the Durgah. Lt The Committee then commented on the ag-
to whether it was in supersession of Akbar's (19) At this stage it would be material ~would be noticed that * the material provi- feement entered into between the Sajjada-
grant or of an earlier grant made by Shah. '@ marTate very brielly the relevant histore siord of the Act which dealt with the nashins and the Khadims as amounting to
jehan himgelf. However that may be_it js  ©f legishition in regard to the administeation muanagement and administration of the Duy. a1t 'nboly atliance amony; unscrupulous per-
ite clear that at the very time when Shah.  ©f I’G“glpus endowments whicly followed the ah were intended 1o operate in regard to  $985 fo trade for their personal aggran e
assiumption of political power by the British the Durgah Endowment  thus comprehen. ™Ment in the name of the holy saint. and it
e oHfice_of 1he Sajadanashim from that of b Covernment. The frst Act to which ""“'cl sively defined. Under §. 4 the administra- "oticed with regret that the interest of the
e M i eft it 1o the sole charge 4 ¢"Ce must be made is Act XX of 1863 This uan and control of this endowment had to  COmmunity had suffered more from the su-
DY i_appoin v Act was pasied to enable the Gm’"’"'"ﬂ‘ll | vestin a commillee constituted in the man- {:‘"s""”“‘- ignorant  and the reactionarv
fiperties cndowed 1o the Dur. |10 divest itself of the management of reli- { mer preseribed. The powers and duties of Dierarchy than from the doings of zealous
- The later historv of the mstitution  S1ous endowments which had til] then vest. . this commiltes are prescribed by 5, 11. reformessii  According to the Committee
ws that the separate office of the Muta. ¢ in the Revenue Boards. Section 3 of the v i Whereas S. 16 provides for arbitration of Unkering with the problem will be a reme-
. walli who was in sole management of the Act Provided, inter aliz, that in the case of disputes that may arise between the com. v worse than the disease and it had no
i tion of the properties of the Dur- ©¥ery mosque lo which the earlier regula. :—J s m‘}m on the one hand and the Sajjada.  90ubt that no narrow and technical conside-
gah continued ever since, and that throngh-  Hons applied Covernment shall as soon as M|  nashin, the Mutawalli and the Khadim or 'atons should sop us from ma for-

out its history the Mutawallis have been POssible after the passing of the Act make * any of them on the other. With the rest of W3rd.’ As a result of the findings "E._&_bf.
appointed by the Stafe red wire s si.u:'ﬂ special provision for the administration of [ the provisions of the Act we are mot con. the,COf‘hmince it mud?sj_cglﬁc recommen- ,
@ 10 (he Stale and nol o the sect SUch mosques as specified in the Act by , In pursuance of the material pro- dations 3s to the manner in which_teform
@ respondents.  This stale  Subsequent sections. Under S. 4 the trans. visians of this Act 2 Durgah Committee was Should be introduced ~in~the management
‘of affairs continued during the reign of !er of the administration of the said mosque ! appointed and it has been in management 04 administration~of e Diirgah Endow-
Aurangzeb (1659-1707), : ar!:!hog:gr institutions m‘;rustte]cs is d;rovided ; ©f the Durgah Endowment ever since. mmjatm bveleﬂstla?‘wgg?s_g:h:s ”ﬂe ng;l; )
Wi consequence that the administra- : ' p Y ns becn pas 5 t
(18) After Aurangzeb died there was a  tion by Revenue Boards had 1o come o an } Co (2) As we have already indicated the  of Ihe'tecammendalions made By the Com-
ge in the political fortunes of Aimer end. Section 6 deals with the rights of the miny g of India sppointed the Com-  mittee, .
-because Rathor Rajputs seized Ajmer in 1719 trustees to whom the property is transferr- | |1 ]’ush?e é’g er the Chairmanship of Mr. (22) Thus it would be clear that from
ruled over it for two years thereafter. ed under S. 4: and it also centemplates the i into - 4 ulam Hasan in 1949 W enauire  the middle of the 16th Century to the middle
This change -of political sovereignty does—. appointment of committees which may exer- M B ‘"'l: report on the administration of the ¢ the 20th Century the administration and
-not appear to have affected the administra-  cise powers as therein specified. With the | L' ﬁ;‘ia Endowment and to make appro. management of the Durgah Endowment has
-Han of the Dirgah which continued as be- . rest of the provisions of this Act we are not | - | ?m ecommendations to secure the COn-  been true to the same pattern. * The said
- _fore. In 172) the Moghul rule was re-estab.  eoncerned. The effect of this Act was that | ; ‘ Fervation of the shrine by efficient manage-

i i t| MO of the said Endowment. The Com- °*Report of the Durgah Khwaja Saheb-
-over Ajmer but.that again made no  the management of religious  endowments |¢  mittee made its report on October 13, 1949, Mmr) Commities  of Enquiry .
" and that led to the promulgation of Ordi. October 13. 1949, published by Govem-gas,
_nance No. XXV of 1049 which was follow. ment of India in 1050, p. 63, . S e
\ -2d by Emergency Provisions Act, 1950, and  11bid. p. 56, = T e
7y fnally by the Act of 1955 with which we 111bid, p. 64 < B N
* - 19815.¢ DFsy § o 3 :

angé (o the administration of the Durzah  which had been taken over by the Govern-
;-and the management of its properties. The ment and which vested in the Revenue
giorhul rule in tum was disturhed in 1747 Boards was entrusted  fo the trustees as
“the ‘Raiput Rathors whe were in power preseribed by S. 4. In fceordance with the
13 Jears, 'I"I?shrl'tg{hnr rule came provisions of S, 6 a committes was appoint-
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