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from other rel i e gir ; i coo=E o) hiended to lay down the procedure for  such final orders as are passed .y the Com-}2 = [&3
Other relevant facts it appears that the * reiigion is infringed by the said provisions « 4 |+ ‘ doterm it mmn to - mittee Within its jurisdiction dwuing persons| = | &
/“ offering was made for the purpose of the - wily clearly appear to be wholly unjustified. ik “"E *‘[ the Sajjadanashin. That is the ~ who do not object to them but why fai to|
¢ Durgah and was accepted on behalf of the " . ; L the olfice of tion, but i cy . comply with them. If that is the seope of =
/ Durgah as such it would be an i {42) There is yet another section which main_object of the section, but if a vacancy 4 bt b S
1.' Durgah End g Loulg an. 1tem Ef t.he = iy relevant in dealing with the present point, "+ : < occurs suddenly as it 2lways will in the case S. 18, as we hold it is, it is idle to Wll&e_ndﬂ -
! oviaent though the offering Zong thay is S, 16, Under S. 16 arbitration :
. may not have been explicily made for the

Durgah as such; but the broad idea under-
lying both the definitions is that where of-

is provided for when disputes arise betwecn[
the Committee on the one part and the|
Khadims and others on the other. Thisl

of death for inStance some Milerm arrange-
ment inust obviously be mndei and all IE:!L
S. 13(1) empowers the Commitlec to do.is ..

that either Art. 14 or Art. 32 or the two'n

g

together are contravened,
(47) During the course of his

Ceal

{ {to make au-appropriate interim amrangement= jr. Fathak-emphasised the fact:that though =
in tllmt hellhllfjpc’mg to proceed 1o take the™Tilie provisions of the enactment may be witli
necessary steps for the appointment of . - in the four comers .of the Constitution and =<
25 none of the impugned -~ provisions may be“s

erings are made apart  from the = provision appli all di e
3 = 3 n ok plies to all disputes except those |

specific articles intended for specific purpo-- lglat relate to any religious usage or custom

ses of the Durgah and it is found that they - or to the performance of any religious office. '

are earmarked or intended for the Durgah'* In other words, disputes in ::u'gl to secujar

for the general purposes —of the institution
they would constitute a part of the Durgah
Endowment, Therefore the contention tha!
by enlarging the definition of Durgah En’
dowment S."2(dXv) has made an encroach-
ment on the fundamental rights of the res-
pondents is not_at_all well-founded,

0) That takes
challenge to the
visions proceeds on the assumption that 1 ey

the £ ental right of the

e e R e
he Committee has been. given power
s _provisions_to determine _the privi-
% E Ei the Khadims as well as the func-
m{inmym. if.any, which the Sajjada-
k y..exercise in relation to the Dur-

% and that_means °infringement of the

- Mree of the Khadiths to practice their

religion according to the custom and accord-
lgxg tlll:_ their

ECess

y__the Sajjadanashin. M}_‘u_r‘rﬂg_mmd

that the K%dims discharged their duties by

rofalion a at 1 roves at_some
gulation js necessarv, and i

g d so the impuen-
provisions merely provide the regula.
on o drce i

ims and nothing more, and so_the plea
thag the

freedom 1o practise religion guaran-
m—-‘m_gas_m:ms
appear to be well-founded.

{41) In this connection we ought to
refer to S. 15 which makes it obligatory for
Committee in exercise of its powers and
, {discharge of its duties to follow the rules of
Muslim Law applicable to Hanafi muslims
in lgdia, and so all the ceremonies in the
i mph have necessarily to be conducted
d |add regulated in accordance with the tenets
{ _:i{of the Chishti‘saint. The powers conferred
=3 the Committee by S. 11(f) and (h) must.
be read in the light of the mandatory pro-
visions of 5. 15. ;Thus read the apprehension
that the fundamental right to freedom of
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us tp 3 ll(Ei and (h).,
vires of these two pro:

Thauers sre left Tor ecision of the arbi-
trators, and thatin our opinion, is a very ;
"Sensible provision. The composition of the |
Board of Arbitration is based on well recog:
nised principles; the two parties to the dis-
pute name their respective nominees -and
an impartial member is required to be ap-
pointed on the Board with the qualifications

ecified by S. 161)(iii). The argument

at S. 16 offends against the fundamental
right guaranteed by Art. 14 read with Art
32 seems to us to be wholly untenable, The
EOHW underlying-S. 16 is in our opinion
ealthy and unexceptionable and so the pro- i
visions of S. 16 can be sustained on the '
ground that they are obviously in the inte- l
rest of the institution as well as the parties| = |
concerned. The Erovisinns for compulsory
adjudication by arbitration are not unknown
and it would be idle to contend that they
offend against Art. 14 read with Art. ag: .

(43) If a dispute arises, between. the
Committee and the Khadims in regard t a
religious matter it would necessarily - have
to decided in accordance with the ordi-
nary law and in ordin civil courts|of
competent jurisdiction. Such a di?utg is
cutside the purview of 8. 16; and in eed,lin
respect of such a dispute the Committee; is - ]
not authorised to make any orders or issue
any directions at all. Therefore the conclu-
sion appears to us to be inescapable that
the provisions of S. 11(f) and (h) are valid
and do not suffer from any Constitutional
infirmity. . .

(44) The next section which is chal-
’lenged is §. 13(1). The validity of this sec- ..
tion has not been specifically attacked in . . {||
the petition but even so since the whole of * il
the Act has in a general way been challeng- § - |
ed we have allowed Mr, Pathak to urge his
arguments against the validity of 8. 11),
Section 13(1) authorises .tha Commniittee _to
make provisional interim arrangement if a
vacancy occurs in the office of the Sajjada-| =
nashin. Now, in considering the scope -and}.
effecy of this provision it cannot be’tead
apart from the provisions of the remaining
sub-sections of 5. 13, Section 13 is really
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* ling with S. %d)(v). As we have pointed out

permansng Successor_as . prescil -
ather provisions ot 3 1 0 i<
ulile 1o contend that 5. 13(1) offends against
. 23(1) o nstitution. & ;

(45)  Seetion 14[ is -.::_lackad on Il:.c'
ground that it violates the r ent's
right to property under Art. I(1)f). We
have already discussed this question in deal-

all that S, 14 does is to create a_statutory -
right in the Nazim or his agent to solicit ™
and receive offerings on behalf of the Dur-.
gah. Thar, doés not affect the righe of the
respondents to receive offerings paid to them
by the pilgrims visiting the Durgah. The
respondents. cannot possibly claim a right to
solicit.or sreceive of}zinﬂ—. intended for the
benefitof-the Durgah. In fact no such
claim hasibeen made in the petition and no
such’elaim: ean be made at all. Therefore
tae validity.of S, 14 is-not shaken by the:
.ﬂgﬁng'[i!.le"made by the respondents under

That-leavis by ont; sel:tion to 1;;
ed)” and 'that is S. 18, It is urg
.-18 also"- violates the fundamental
zuaranteed to the respondents under
rts. 14 and 82 of the Constitution. It is
fficult to appreciate the argument. It may
 conceded that S. 18 is somewhat clumsily
orded. = The final orders whose enforce-
1jent is provided for by S. 18 wonld appear
% be final orders passed in matters within
the competence of the Commiltee as to
which no dispute is raised by the persons
against whom the-said orders are passed.
We huve already seen that if disputes arise
in'fespect of any matters lelz to the jurisdi
 tion of the Committee and they are not o
+ a religious characte. then thev have to be
I-ferred 10 arbitratinn provided for by S. 16.
A% in toat case it is the award passed by
the" Baard of Arbitration that would be in
forg, i se between the parties
T fers they will have 1

nsidered the

“rights to regeive offcsings would be preju~

o rights of the - respondents or of Lhe
's:%?:‘lon of the denomination thev seek fo re-" "

-of the criticisms mace by Mr. Pathak against
" thein has satisGed us that none of the im-

‘ed on behalf of the Durgah that is a con- "

- obtained for balonce — Execution — Suit

found to be ultra vires his clients were ap- %
prehensive thatin fact and in practice their- i

dicially affected. That is 3 matter on which ¢
we ose to no opimon. 7 &
we l:tr‘:pconcemcg, to . see is whether the

present are prejudicially affected by the im- -
pugned lecislation™contrary - to lu?m Ty
sions of the Constitution; and a careful exa- -
smination of the relevant seetions in the light

przmed sections can be said to be uncon-
stitutional. If as a result of the enforcement
of the present Act incidentally mor: offer-
ings arc paid to the Durgah and are receiv-
isence which the 1 ndents mav rezard
:iqﬁhforlunate but m introduces no in-
firmity in the validity of the- Act.
: gﬁ) In the result the app
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1 of administering the pro rty of the Durgah [and manage all the properties of the Dureais four Centuries is sufficient to raise a legiti- fic articles for * specific purposes then
: and in mhsunf-c it mnopu?:u to a chullergge inciumngnglhe oﬂcn'npgs lzzrwhjch spem‘&.-n;::l. rg:r.e inference about the origin of the terms  of course there would t_'“""" S 'ig_n
. to lbe_valid.ity of the whole Act, because ference has been made in the petition by on which the endowments were founded, siderable  foree in  the arguiment L
x g 1o them it is for the section of the respondents. The challenge thus pre- an origin which is inconsistent with any  Section 2d)v) and S. 14 seek to angment
/\ 1 the mation 1o administer this property sented 10 the vires of S. 3 and other subsi- rights subsisting in the denominations to that ught and 1o that extent diminish cx
! and the Legislature cannot interfere with  diary sections dealing with the powers of administer the properties belonging to the prejudicially affect the rights of the respon-
' the said right, the Committee cannot succeed for the sim. institution. It was becausl; lheduﬁmplomul:m ﬁeul!si. But, ;fs :;: ?a;:_:djircnéig md:motcni,
: ST o : i ie and obvious reason that the denomina. were fullv conscious of this difficulty that  the decision alo PUPRSOnCY
s e aliog b A okl oy o g B administer. the they did ot adop this broad busis of chal-  as well as that of the Privy Counel do cot
; lenge ‘lo the vires of § 25 has beeztx :de by Said property in question. We have already | lenge in their wnr petition. In considering  support the claim made on behalf of L
P the respondents jn lhéir titio onm = Y seen how history of Iministration l this question it is essential lo remember that respondents. Vo s -
v narrow ground. Th .,,35"“, e?i thaasu?r: oF the Durgah Endowment from the tme ,] the pilgrims to the tomb have at no time specific art :
£ the Committce con‘:}itumd u[.;ude: uge ch't the first endowment was madle down o the y been confined to Chishtia  Soofies nor to s w . Benersi.
£ was likely 1o include Hanaf lios v te of the Act clearly shows that the endow. muslims but that in fact a2 larse number of P“_;%MJ&_Q&I&:L_'J_ _edrmarkeq (o
o ‘be Chisl t'e ‘}F the. b TR terve—rwavs~ been made on such ’ Hindus, Khoja Memons and Parsis visit the it < ways_belonged lo. the Durgah and it ;
ot ::gio:,-?mg tha & ? 'i::;i;ﬁ’s ftﬁf %rows:qn terms us did not confer on the dciomination tomb out of devotion for the memory of the °'?B;inm offerings _which _are included
NGO tee was ulim w_.rgspomd in f-?ct :}:e dom.“.”t' the Tight 1 manage the properties endowed. | departed saint and it is this large cosmopo-  Within the definition o e Jurgah_todos - |
St of the High Court is also  based ec:s:lqn The mamagement of e properties endow ! litan circle of pilarims which should in jaw QMV). Offerin s |
Ti narrow gr?)und. Ntow Jit is c?e:xr lh'i:llt1 i;:: was Jhvys in the hands of uilT:cers appoint- ' b’:: held to be the cd:!rde of};b:neﬁul"nﬁ%ot ;" tch are paid 1 . i _""_:
L, vi e : f - ed by e shte who werp answcmﬁ the endowment ma to the tomb, his . ]
q eére:nojni s:c?,am?;okf .ggscgvelly} f}l;la[!gg{g the™Stite and wha wer Enovahl &E—[ﬁ) fact inevitably puts a differen; complexion D Zih anent anc 5_-,_1..4._““‘5“‘-#2
of the denominati e et g Mght  giate at the State’s pleasure.  We ii}we al- on the whole problem. We must. therefore, the Nazim or his agent to receive such oEsc
5 denomination is 'lzll::e?srela :(l:fc ct::dt){; suﬁh ready seen That milil  XKbar made his en- hold that the challenge 1o the vires of S, 5 "":!‘rm l’ﬂ"__rI_M"molh.cr erson Lom, re-
S statute the relevant -‘v-i cf 1 Y UIe - dowment in favour of the Durgah ths posi- and the subsidiarv sections which deal with  ¢eiving the - _In othe Wores =;
ot Bl downmm-ls or; ul the sl..lu.!l:? tion of the Dergah and jts properthis was the powers of the Committee on the vround Wi two previsions is that when o enngs ars
! E’n entirety or not at all '“H:'t,.; m:d?ng - ‘]t:]' very modest and there was hardly any pro- that the said provisions violate the funda- M earmiried '-'“"mf' lor_The U'“‘-r_'_—
i properly invoke Art 36(d) iltp?vn ‘l"} C:’"b perty to manage or adminisicr, Ever since mental rizht guaranteed to the denomina- 23¥ urmall and sucn geaeese
bl open 1o the statute fo constit . !"; " as U the Bret endowment was made and subse- tion represented by the respondents under ﬁ&hﬁu_'wgio"“’ hy e Nrmm <.
] / s [ton 2 Committee for thcs m;‘ﬁq;ﬂ::{":’:ﬂj ;]ucnt[ ;u}{diﬁons by similar endowments fol- Art. 28ic) and {d) Fails. l'_'_ e bx_nobady -"Lf"- It is cleas
o of e ey e, ' S0 o the propetty B Bar oo s gement \/llﬁ T tabes w4 tho alfer prnct} re
) . £ i ¥ & - e hr- at ¢ il challenge b on' Art. 1% an L[| 2rievs against either 5, -
mity or the vice in the statute cannot be ﬂilf#e.hmm“t?ﬂ :,I:fm.s',::;]ml:;;lergf ﬁdmkf %his challc%u;c 1?smdin:ctcd p.w)ilv ag: 'ﬁgs,: That is a matter concernmg the e
c‘!lrﬁ by confining the members of the pro- v in question was ever in ?he ha-fdspru?f cl. (v)in S, 2} which defines a Dun;:ﬁ-uEn the Durgah and it is open to the Legslaturs |
3 11)-?5 Commltu_:e o the denomination itself. 5:" said denomination It is obvious that dowment, V. e_glread scen that bv|| to regulate by oviding that the sa:d offer-
e b is no dnn‘bt 18,2 serious weakness in the Art. 26(c) and (d) do nor tredts vidhis B this ol all such Nazars ings can be solicited by the Nuzim or msI
' a‘g‘l:tism T:h:vmvaﬁ?dimf Sle;gllc:'dl tb:r::- l;:ltack any denomination or its section which it| | » :}:c \rrece,‘v.EI on Egim a_;zt;ln:t;md by no une else. The Ebadinrs |
s AL A a0 OW.{ p, s s ie Nazim or anv o au right v a =
(35) Besides, it is significant that the ﬁn]::g' th;h ?oaug::zlc!; :I-F fz%;‘}l#:dwﬁ'g iim are included in th nent. \Mjudicially recognised s i
g“’!’eﬂy In respect of whicl; the claim has such denomination or its section had. In Section I-im—rmﬂt -
cen made by the respondents .is only the | other words, if the denomination never had finition, 1}"&@3@" ven e
i b

Durgah Endowment_contains } for instance e s any other_person from soliciting such h preventthem from acceps-
several other items of pmgertv and none of which the end{?}'.mr:?;oansogret?;dt it cann?:r: offerngs. The respondents contend that ing such o&cnngs when made. Th-rfm F
these items except the offerings has been | be heard to say that it has acquired the said , these” provisions infr ge their fundamental ) in our opinion, the challenge to the vires oz

| ter e 100 forc=
property consisting of offerings made either the right to manage the : i Na icit_or receive of- tgrims might and would make offerings ~—
e e - o | | A e el e e ol o s =
;';e:r ﬂ?fzm:i‘; the shrine. We have already § in favour of a denominational institution = '1. felnn on he '(]_T:Eh.; 3’1: &:t‘atsvu::: and there is no provision i- |
referred (o in the petition, and that reason- { rights as It of richt to property inasmuch_as offerinas or ( these two provisions must also fail.
ably sugmests that the respondent; were Ei? the ;rﬁce :ndmcts%f‘u? m;;"; Nazars wajc undér the _cgsgm_,'uu'ic:’silly (39) Before we part with S. 23xy) iz

conscious that the other items of property | thas behalf which s 4 5 r&cognised won ve gone to them are [ may be pertinent to ol?sen'e that n suk-
though they formed part of the Durgah En. with the terms of th:g:’é:fv]’:e:t :f::};te!l:: il now SoughT To be tiverted to the Durgah to’ | stance the relevant portion of the defnition
Owment were never in the management | ignored-or treated as tnvalid and the adminis S their detriment, This argument proceeds | of the Durzah Endowment is the =me 2=

of the denomination as such and 50 as to | tration and managem ! on the ion that it is only particular [in the earlier Act. Under th carlier Ac-
4 t should be assumpbonla!lls v P T ] i - -
}f_fimih_ they could legally make no claim. ( given to the dmominazgn. Sugh a 3{;‘;,, is H ¥ Presents made for cerlain  specific purpase :_ullz n.cl: 26:52“: as w:::: ahmt?m ‘cxnll‘— .
at 1s znother in y ¢ ¢latm made | plainly inconsistent with the provisions of *_ of the Durgah that would belong to the or
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pathly) However, we have allowed Mr. had been validhy - nieis, depomination or the Sajjadanashins s e carlier received on behalf of the Durgah are s0 in-
G T, r. 2 V. SuTen by it or has litivi!Lto—'ws—r—E Iready ref cluded. The omission of the word “expli-
=% Pathak to argue this part of the respondents’ otherwise been effectively and iretrievably ¥k E’“&e e ‘i’e g 931 y o citly” from the present defnition i merelr .
B * case on the broad and general ground that lost to it Art, 28 cannot be successfully in- Py sl “"ﬁ“f‘l’mé‘edmt‘h“ ‘:hr ‘-'e“’:;pmf intended to make it clear that If froe the
# ., -the Chishtia Soofies constitule either a de- voked. The history of the administration 8 A };:sdgweﬁn.n-nom b;all he tight ef nature of the offering or the circumsapess
by Pomination or a section of a denpmination  of the property endowed to the tomb in the q s v 6‘; il w:;eh i Lheth: < i surrounding the making of the offering or
;_,a.nd are entitled to administer present case which is - spread over -pearly . 43 1 40 0e. rgah only to receipt of speci- | surrounding naking ot the off
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